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Arising out of Order-in-Original Nos. 17/JC/D/2020-21/JS dated 04.02.2021, passed by the
Joint Commissioner, Div-IV, CGST & C. Ex., Ahmedabad-North.

3141C"lcbctl 'cbT rWf ~ LJm Name & Address of the Appellant/ Respondent

Appellant- M/s. Bajaj Plot No. 450, Ashwamegh Estate, Opp: MN Desai Petrol Pump,

Changodar, Dist: Ahmedabad-382210.

Respondent- The Joint Commissioner, Central GST & Central Excise, Div-IV, Ahmedabad
North.
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al anf za 3r4ta an2gr a ariats 3rra aar a at a z 3me uR zqenferf fr
aarg ·Tg am 3#feral at srfta ur gnrur 34a Igd a ##ar ?al

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way:

Revision application to Government of India :

(« a#tr slag zyca at@Ru, 1994 t err 3raa Rt4 aar Ty Tai a a ipia err qt
'-dLT-m cB" ~~ 9-<'1cb cB" 3Rf1fc=r yr#terr 3re4at a#h Rra, +rd Kl, fcITTr i:i?11&1ll, ~
fcr:rrrr, at)ft #if6a, fta ta aa, iua mf, { facet : 110001 "cbl" ctr ft afeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Uriit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

@) zufaa at gtR # mca hf tf ran fa4 suerr zar 3r1 altar i a
fa4t quern aw rustma urra gg mf i, z fast suerzn rust i ark as f#
arar a faft augrrreh at 4fan ahr g{ stl

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
ther factory or from one warehouse to another during the course of processing of the goods in a
rehouse or in storage whether in a factory or in 8 warehouse.
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(cir) 'l'.fffil a are faqt lg u ,gr # Raffa ma i:ix m lffiYf a Raffo ii uzjtr zrca ah ma u suer
zyc aRa auk it 'l'.fffil a fa#t r; ur qr i uffaa ? I

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
3ifaare #l Unga zycen # para # fg it sqt fee mr al nu{& st ha mgr it zr nra
Rua # 4af@a mgr, 3r#ta # am i:rrmr err "ffl-Jlf i:ix a aa i f@a at@e,fr (i.2) 1993 t1m 109 TT
Rgaa fag rg

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ah?ta urea zca (3r4ta) fatal, 2oo1 a fa o # sifa RafRfe ua Rian g;-e i at ufii ,
)fa znst a uf am2r )faRia ft mafla-r vi aft amt # at-at ufii # are
sfra am2a futGr ale; [ Ura rr arr z. qr yzrgftf # 3Wfct" t1m 35-~ if~ -ctr cfi :f@R

cfi ~ cfi W[f ir3ITT-6 'c!@Fl ctr >lm 'lfr mrTf ~ I

t,
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(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Pfau 3n4ea a mr; sii iva ga ala q? ua q "ITT "ctT ffl 200/- ~ :f@R ctr ulW
3jh Gei ica«a ar unt gt it 1ooo/- #6l #ha 4Tarr 61 WI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more O
than Rupees One Lac.

var zqca, a4tr qraa zca vi hara 3rq)au -qnf@ear uf 3r9)e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) a4ha uaa zrca 3tf@/fzu, 1944 ctr tlffi 35-~/35-~ cfi 3Wfct":-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cJ?) \:lcRiR-IRsta tJRm~ 2 (1) a i aarg rye # 3rarat #l 3r@, 3r4lat #k m i #tn zyca, hr
urea zrca vi taa 3r@#r +nrnf@aw (Rrec) #t ufga 2in 4teat , 3rs4Iara 2/ #TT,

amt sra ,3war ,farer6Tar, 31#1GI4la -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf za am i a{ pa m#ii ar mrhr ha ? al r@ta sitar # fry #ta at grar sqga
a a fan alR;g au sa gy ft fa fear rd cj?flT a a fg zuenferfa arfrr
qraTf@rut at ya 38ta zn trval al ya 3r4at fhu uat &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

1r4tar zycrs 3rf@fzm 497o zren visitf@era al rqP--1 # siafa Reiff fag 3gar arr 3r4r za 3rat zaenfenfa Rufu hf@rant # mgr i r@ta #l ya ,R w .6.so ha at 1z1a get
feaz am it aReg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I itern
of the court fee Act, 1975 as amended. ·

z ail vi«if@rii at firra a fa#i at it ft en 3naff fa5at Grat & it# geq,
a4tr unra zyc giaa an4l#tu -nrnf@raw (at4ff@fen) fr, 4gs2 # ffea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ft zyca , #ft snaa zyca vi hara or@#tr unf@raw (frec), uf 3r4hat a m i
~;i:rrar (Demand) gd is (Penalty) qT 1o% Ta smr #al 3fGrarr k grarifa, 3f@aam Ta 5=IT 10~ ~
~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

a4tz 3na ra 2il tara a 3if, gnf@r @la "afar #Rt iia"(Duty Demanded) 
.:>

(i) (Section) is 1D aaza ferefifa uf@r;
( (ii) farrarrace #fee f@r;

( iii) hr4feii a frzrr 6haa '{ITTT.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

za zr 3rr2er a qr 3rd qf@aur #mg szi era 3rrarra us faff@a gt ata fa¢ a &Ie#.:> .:> -

i:fi" 10% a.raTct"laT tr'{ ail arzi aaa au faaR@a zt as vs i:fi" 1 o% a.raTct"laT tr'{ cfi'I" ~~ ~ I
.:> .:>

In view of above, an appeal against this order shall lie before the Tribunal on payment of
f the duty demanded where duty or duty and penalty are in dispute, or penalty, where
y alone is in dispute."
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ORDER-IN-APPEAL

1. This order arises out of an appeal filed by M/s. Bajaj Herbals Pvt. Ltd.,
Plot No. 450, Ashwamegh Estate, Opp. M.N. Desai Petrol Pump, Changodar,
Dist-Ahmedabad (hereinafter referred to as 'appellant') against Order in

Original No. 17/JC/D/2020-21/JS dated 04.02.2021 (hereinafter referred to

as 'the impugned order) passed by the Joint Commissioner, CGST, Division

IV, Commissionerate:Ahmedabad-North (hereinafter referred to as 'the
adjudicating authority).

2. Facts of the case, in brief, are that the appellant was holding Central
Excise Registration NO. AACCB6654JXM001 and was engaged in the
manufacture of excisable goods viz. Hair Oil, Hair Cream, Hair Dye Powder,

Toothpaste, Handwash Liquid, Beauty Fairness Cream, Petroleum Jelly, Hair
Conditioner/Shampoo, Talcum Powder etc., falling under Chapter 33 of the
Central Excise Tariff Act, 1985. The appellant was also availing the facility of

CENVAT credit of duty paid on the inputs and capital goods under Cenvat
Credit Rules, 2004.

2.1 The appellant vide their letter dated O 1. 05.2012 informed the

Jurisdictional Range Superintendent that there was an incidence of fire
occurred in their premises on 30.04.2012 which caused some damages to·

their stocks, finished goods and building. On verification of the ER-1 returns
for the month of September, 2012 filed by the appellant with the information
provided vide their abovementioned letter dated 11.05.2012, it was
observed by the officers that the appellant has not paid the Central Excise

duty on the finished goods destroyed in fire accident though they were

debited from stock account in the month of September, 2012.

2.2 Further, on verification of the daily stock account as on 30.04.2012
(the date of fire accident) maintained by the appellant with the worksheet as
well as details submitted in the monthly ER-1 return for the month of
September, 2012, it was observed that excess quantity of Amla Hair Oil,

Coconut Hair Oil and Cool Hair Oil totally valued at Rs. 7,14,042/- had been
shown as debited in the name of fire accident with an intention to evade
Central Excise duty on such quantity which was not destroyed but cleared
without payment of applicable duty amounting to Rs. 88,256/-.

2.3 Thereafter, the appellant had also filed an application dated
22.04.2013 for remission of Excise duty amount of Rs. 22,71,034/- on the

finished goods destroyed in fire accident on 30. 04.2012 with the

0

0
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Commissioner, Central Excise, erstwhile Ahmedabad-II under Rule 21 of the

Central Excise Rules, 2002.

Page 5 of 13

(iv)

(ii)

Rs. 88,256/-] under Rule 25 of CER, 2002 read with Section

11AC of Central Excise Act, 1944 on the appellant.

3. Being aggrieved with the impugned order, the appellant preferred this

appeal on the grounds, which are as reproduced herebelow:

(i) An application for remission of duty was made by them under Rule
21 of Central Excise Rules, 2002, which has been rejected by the
Commissioner of Central Excise, erstwhile Ahmedabad-II vide
Order in Original No. AHM-EXCUS-002-COMMR-017-2019-20
dated 13.01.2020. They had preferred an appeal against the said
Order before the Hon'ble CESTAT, Ahmedabad on 24.02.2020
which is still under consideration and accordingly, the issue of
remission of duty is still not attained finality. Hence, the Show
Cause Notice decided by the impugned order in the present case,
is not legal.

2.4 Further, it appeared that since the goods were manufactured by the
appellant, the same became excisable goods and were liable for payment of

Central Excise duty. Accordingly, the appellant was issued a Show Cause
Notice No. V.33/15-43/OA/2013 dated 29.04.2013 demanding Central Excise

duty of (@) Rs. 22,71,034/- as well as (ii) Rs. 88,256/-, under Section 11A(1)

of the Central Excise Act, 1944, alongwith interest under Section 11AA of the

Central Excise Act, 1944. It was also proposed to impose Penalty on the
appellant under Rule 25 of the Central Excise Rules, 2002 read with Section

11AC of Central Excise Act, 1944. The said SCN was adjudicated by the

adjudicating authority vide issuance of impugned order, as briefly

reproduced herebelow:
(I) He confirmed the demand of Central Excise Duty of

Rs. 22,71,034/- and ordered to be recovered from the appellant

under Section 11A(1) of the Central Excise Act, 1944;
(ii) He also confirmed the demand of Central Excise Duty of

Rs. 88,256/- from the appellant under Section 11A(1) of the
Central Excise Act, 1944. Since the said amount has already
been paid by the appellant, the same has been appropriated

against the said demand.
He also ordered to recover the interest from the appellant, on
the amounts confirmed as per Sr. No. (i) and Sr. No. (ii) above,

under Section 11AA of Central Excise Act, 1944.
He also imposed penalty of Rs. 23,59,290/- [Rs. 22,71,034/- +

0

0
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(ii) As per Central Excise law, the duty of Excise is leviable only at the
time of removal of goods from the factory in terms of Rule 4 of
Central Excise Rules, 2002 though the levy of Excise duty is
chargeable under Section 3 of the Central Excise Act, 1944 on the
goods manufactured and produced in India. In the present case,
since the finished goods was not removed from the factory
premise but destroyed in fire accident the recovery of excise duty
of RS. 22,71,034/- confirmed vide impugned order is not legal and
sustainable in law.

(iii) The conclusion of the adjudicating authority at Para-13.3 of the
impugned order holding that "The fire was not cause naturally, but
was avoidable accident and the fire took place on account of
negligence which could have been avoided. The goods under
reference were finished in nature and were meant to be cleared
and thus chargeable to excise duty", is appeared to be prejudice
one on the ground that the appellant has submitted all the
relevant records/documents to prove that necessary precautionary
measures have been taken to avoid fire accident in the factory, to
the Commissioner, CGST & C. Excise, Ahmedabad-North on
02.01.2018.

(iv) The appellant has relied upon Order No. VAD-EXCUS-001-COM
47-18-19 dated 30.03.2019 passed by the Commissioner of CGST
& Central Excise, Vadodara, wherein the remission in granted to
the Applicant subject to condition that the claimant first reverse
the Cenvat Credit amount involved in raw material contained in
the quantity of finished goods destroyed in the fire accident
alongwith interest as applicable. In the present case, though the
said Order was put forth before the Commissioner, CGST & C.
Excise, Ahmedabad-North, but not considered. Therefore, under
the circumstances and fact that the adjudicating authority has not
maintained the precedence of law, the impugned order is deserved
to be set aside.

4. The appellant was granted opportunity for personal hearing on
12.11.2021 through video conferencing. Shri R. R. Dave, Consultant,

appeared for hearing as authorised representative of the appellant. He re
iterated the submissions made in Appeal Memorandum.

i
5. I have carefully gone through the facts of the case available on
record, grounds of appeal in the Appeal Memorandum and oral submissions
made by the appellant at the time of hearing. The issues to be decided in the

t appeal are as under:

Page 6 of13
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(i) Whether the demand of Central Excise Duty of Rs. 22,71,034/
confirmed against the appellant, in respect of the finished goods
destroyed in the fire, as stated by them and ordered to be
recovered from them under Section 11A(1) of the Central Excise
Act, 1944 alongwith interest under Section 11AA of Central
Excise Act, 1944, is legally correct or otherwise?

(ii) Whether the Penalty of Rs. 22, 71,034/- imposed on the appellant
under Rule 25 of Central Excise Rules, 2002 readwith Section
11AC of the Central Excise Act, 1944, is legally correct or
otherwise?

6. It is observed that the adjudicating authority has confirmed the
demand of Central Excise Duty of Rs. 88,256/- on the grounds that the
goods were not destroyed in the fire accident but was cleared without
payment of duty. The appellant had already debited an amount of Rs.
88,256/-, which has also been appropriated by the adjudicating authority
towards the demand confirmed against the appellant. The appellant has not
contested the confirmation of demand on this ground in appeal
memorandum. Accordingly, I do not find any reason to intervene in the
impugned order passed by the adjudicating authority to the extent of
confirmation of demand of Rs. 88,256/- and it's recovery under Section
llA(l) of the Central Excise Act, 1944 alongwith interest under Section
llAA of Central Excise Act, 1944; and Penalty of Rs. 88,256/- imposed
under Rule 25 of Central Excise Rules, 2002 readwith Section 11AC of the
Central Excise Act, 1944. The impugned order is upheld as uncontested.

7. As regards the demand of Central Excise Duty of Rs. 22,71,034/
confirmed against the appellant vide impugned order, it is undisputed fact,
as per the information provided by the appellant vide their letter dated
11.05.2012 to the Jurisdictional Central Excise Officer as well as the ER-1
return for the month of September, 2012 filed by them, that the appellant
had not paid the Central Excise duty on the finished goods destroyed in fire
though they were debited from stock account in the month of September,

2012.

7.1 It is pertinent to mention that in case of manufactured goods, Central
Excise duty is leviable thereon in terms of Section 3 of the Central Excise
Act, 1944. Further, in terms of the statutory provisions of Section 5 of the
Central Excise Act, 1944 readwith Rule 21 of the Central Excise Rules, 2002,
the Remission of Central Excise Duty can be allowed by the proper officer
relating in respect of such manufactured goods which are found deficient in
quantity or destroyed due to natural causes. The relevant legal provisions

reproduced herebelow:

Page 7 of 13
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"Section 3: Duties specified in the First Schedule and the Second Schedule
to the Central Excise TariffAct, 1985 to be levied.

(1) There shall be levied and collected in such manner as may be prescribed,

(a) a duty of excise to be called the Central Value Added Tax (CENVAT), on
all excisable goods(excluded goods produced or manufactured in special
economic zones) which are produced or manufactured in India as, and at the
rates, set forth in the First Schedule to the Central Excise Tariff Act, 1985 (5
of 1986);"

"Section 5: Remission of duty on goods found deficient in quantity.

(1) The Central Government may, by rules made under this section, provide
for remission of duty of excise leviable on any excisable goods which due to
any natural cause are found to be deficient in quantity".

"Rule 21: Remission of duty.- Where it is shown to the satisfaction of the
Commissioner that goods have been lost or destroyed by natural causes or
by unavoidable accident or are claimed by the manufacturer as unfit for
consumption or for marketing, at any time before removal, he may remit the
duty payable on such goods, subject to such conditions as may be imposed
by him by order in writing:

Provided that where such duty does not exceed ten thousand rupees, the
provisions of this rule shall have effect as if for the expression
"Commissioner" , the expression " Superintendent of Central Excise" has
been substituted:

Provided further that where such duty exceeds ten thousand rupees but
does not exceed one lakh rupees, the provisions of this rule shall have effect
as if for the expression "Commissioner" , the expression " Assistant
Commissioner of Central Excise or the Deputy Commissioner of Central
Excise, as the case may be," has been substituted:

Provided further that where such duty exceeds one lakh rupees but does not
exceed five lakh rupees, the provisions of this rule shall have effect as if for
the expression "Commissioner", the expression " Joint Commissioner of
Central Excise or Additional Commissioner of Central Excise, as the case may
be, "has been substituted."

Further, I find that CBEC vide Circular No. 907/27/2009-CX dated

0

0
07.12.2009, has provided clarification as detailed below:

"2. The matter has been examined. Rule 3(58) of the CENVAT Credit Rules,
2004, provides on the said input. As far as finished goods in
concerned, it is stated that excise duty is chargeable on the activity
of manufacture or production. Even though liability for payment of
tax has been postponed to the time of removal of goods for the
factory, but still the legal liability to pay the excise duty has been
fastened on the goods, when it has been manufactured or produced.
Therefore, normally all goods manufactured suffer excise duty at the time of
removal, but if the manufactured goods are destroyed due to natural causes
etc., Rule 21 of Central Excise Rules, 2002, provides for remission of duty.
Further, Rule 3(5C) of CENVAT Credit Rules, 2004, also requires reversal of
credit on the inputs when the duty is ordered to be remitted under the said
Rule 21. Therefore, if the goods have been manufactured, in that case,
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•
a manufacturer is liable to pay excise duty unless duty is remitted
under Rule 21. Therefore, if the value of finished goods is written off, the
manufacturer would be liable to pay excise duty or he would be required to
reverse the credit on the inputs used, if duty has been remitted on finished

goods".

0

7 .3 In the present case, it is observed that the application filed by the
appellant for remission of Excise duty amount of Rs. 22,71,034/- leviable on
the finished goods purportedly destroyed by fire, has been rejected by the
Commissioner, CGST & CX, Ahmedabad North vide OIO NO. AHM-EXCUS
002-C0MMR-017-2019-20 dated 13.01.2020. Further, the appeal filed by
the appellant against the said OIO dated 13.01.2020 with the Hon'ble
CESTAT, Ahmedabad is still under consideration. However, the· appellant has
not made any submission or produced any such evidences showing that any
kind of stay or such specific directions have been issued by Hon'ble CESTAT

against the said decision.

7.4 In view of the legal provisions discussed above, I find that the
demand of Central Excise Duty of Rs. 22,71,034/- confirmed by the
adjudicating authority against the appellant vide impugned order, is as per
the settled position of law and legally sustainable. Further, I do not find any
merit in the contention of the appellant against the same and accordingly, I

find it liable for rejection.

8. As regards the Penalty of an amount of Rs. 22,71,034/- imposed on
the appellant by the adjudicating authority vide impugned order, under Rule
25 of Central Excise Rules, 2002 readwith Section 11AC of the Central Excise
Act, 1944, I find it proper to examine the relevant provisions which are

0 reproduced herebelow:

'Section 1 1AC: Penalty for short-levy or non-levy of duty in certain
cases. 

(1) The amount of penalty for non-levy or short-levy or non-payment or
short-payment or erroneous refund shall be as follows :-

(a) where any duty of excise has not been levied or paid or has been short
levied or short-paid or erroneously refunded, for any reason other than the
reason of fraud or collusion or any wilful mis-statement or suppression of
facts or contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty, the person who is liable to
pay duty as determined under sub-section (10) of section 11A shall also be
liable to pay a penalty not exceeding ten per cent of the duty so determined
or rupees five thousand, whichever is higher ;

Provided that where such duty and interest payable under section 11A is
paid either before the issue of show cause notice or within thirty days of
issue of show cause notice, no penalty shall be payable by the person liable
to pay duty or the person who has paid the duty and all proceedings in
respect of said duty and interest shall be deemed to be concluded;
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(b) where any duty as determined under sub-section (10) of section 114 and
the interest payable thereon under section 11A4 in respect of transactions
referred to in clause (a) is paid within thirty clays of the date of
communication of the order of the Central Excise Officer who has determined
such duty, the amount of penalty liable to be paid by such person shall be
twenty-five per cent. of the penalty imposed, subject to the condition that
such reduced penalty is also paid within the period so specified;

(c) where any duty of excise has not been levied or paid or has been short
levied or short-paid or erroneously refunded, by reason of fraud or collusion
or any wilful mis-statement or suppression of facts, or contravention of any
of the provisions of this Act or of the rules mac!e thereunder with intent to
evade payment of duty, the person who is liable to pay duty as determined
under sub-section (10) of section 11A shall also be liable to pay a penalty
equal to the duty so determined :

Provided that in respect of the cases where the details relating to such
transactions are recorded in the specified record for the period beginning with
the 8th April, 2011 up to the date on which the Finance Bill, 2015 receives
the assent of the President (both days inclusive), the penalty shall be fifty per
cent. of the duty so determined;"

"Rule 25. Confiscation and penalty.- (1) Subject to the provisions of
Section 11 AC of the Act, if any producer, manufacturer, registered person of
a warehouse or a registered dealer, 
(a) removes any excisable goods in contravention of any of the provisions of

these rules or the notifications issued under these rules; or
(b) does not account for any excisable goods produced or manufactured or

stored by him; or
(c) engages in the manufacture, production or storage of any excisable

goods without having applied for the registration certificate required
under section 6 of the Act; or

(d) contravenes any of the provisions of these rules or the notifications
issued under these rules with intent to evade payment of duty,

then, all such goods shall be liable to confiscation and the producer or
manufacturer or registered person of the warehouse or a registered dealer ,
as the case may be, shall be liable to a penalty not exceeding the duty on the
excisable goods in respect of which any contravention of the nature referred
to in clause (a) or clause (b) or clause (c) or clause (d) has been committed,
or rupees ten thousand, whichever is greater",

8.1 In the present case, it is observed that the demand of Central Excise

duty of Rs. 22,71,034/- has been confirmed by the adjudicating authority

vide the impugned order. Further, the application for remission of said duty

of Rs. 22,71,034/- has been rejected by the Commissioner, CGST & CX,

Ahmedabad North vide issuance of OIO NO. AHM-EXCUS-002-C0MMR-017

2019-20 dated 13.01.2020, on the following grounds:

From the observations of the forensic officer, it seems that the fire was

not caused naturally, but was avoidable accident, but it is established

Page 10 of 13

0

0



0

O

GAP PL/COM/CEXP/404/2021-Appeal

that in the present case the incident of fire was on account of the

negligence which could have been avoided and hence, cannot be

termed as accident and therefore, the remission of duty cannot be

granted as sought by them...... It is obligatory on the part of the

assessee claiming remission of duty on excisable goods should take

proper precautions to avoid possible loss/damage of the goods, which

in this case is'not so.

(ii) I find that the assessee has also failed to reverse the CENVAT credit of

duty amount taken on the inputs used in manufacture of the finished

goods destroyed in the fire. They also failed to pay the interest due on

such duty.

8.2 As per the facts available on records, the appellant had informed the

Jurisdictional Range Superintendent vide their letter dated 01.05.2012 about

the incidence of fire at their premises on 30.04.2012 and also vide letter

dated 11.05.2012 had furnished the further details regarding finished

goods/raw material/packing material destroyed in fire on 30.04.2012.

Subsequently, the applicant had also filed an application dated 22.04.2013

for remission of Excise duty of Rs. 22,71,034/- involved in the finished goods

destroyed in fire with the Commissioner, Central Excise, erstwhile

Ahmedabad-II. Accordingly, the appellant was issued a Show Cause Notice

No. V.33/15-43/OA/2013 dated 29.04.2013 demanding Central Excise duty

of Rs. 22,71,034/- involved in the finished goods, claimed as destroyed in

the said fire accident which has been subsequently, adjudicated vide the

impugned order.

8.3 In the present case, it is observed that neither the Commissioner,

CGST & CX, Ahmedabad North, while issuing OIO NO. AHM-EXCUS-002

COMMR-017-2019-20 dated 13.01.2020, nor the adjudicating authority while

issuing impugned order, has revealed any facts showing that there was an

act of 'reason of fraud' or 'collusion' or any 'wilful mis-statement' or

'suppression of facts' by the appellant with an intent to evade the payment

of Excise duty of Rs. 22,71,034/- confirmed in the impugned order. I find

that_ the ingredients for imposing penalty equal to duty contained under

clause 1(c) of Section 11AC of the Central Excise Act, 1944 is not present in

this case. Accordingly, the penalty imposed on the appellant vide the

impugned order, of an amount Rs. 22, 71,034/- i.e. equal to the duty

ort/not paid, is not legally sustainable.
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8.4 However, in the present case, it is also observed as per the fact

available on record that the appellant has not paid Central Excise duty of

Rs. 22,71,034/- on the finished goods purportedly destroyed in fire though

debited from stock-account in the month of September, 2012 and

accordingly they have not made correct assessment and contravened the

provisions of Rule 8 in as much as they have not paid the duty in time with

an intent to· evade said payment of duty. Accordingly, I find that the said

contravention rendered the appellant liable to penalty "not exceeding ten per

cent of the duty so determined or rupees five thousand, whichever is

higher", as per the provisions of Section 1 lAC (1) (a) of the Central Excise

Act, 1944. Accordingly, I find it proper to reduce the penalty imposed on the

appellant vide the impugned order to an amount of Rs. 2,27,104/- [@10% of

the duty confirmed] and the impugned order is liable to be modified to that

extent.

9. In view of the above, on careful consideration 'of the relevant legal

provisions and submission made by the appellant, I pass the Order as per

details given below:

() I uphold the impugned order passed by the adjudicating authority

to the extent of confirmation of demand of Rs. 88,256/- and it's

recovery under Section 1 1A(1) of the Central Excise Act, 1944

alongwith interest under Section 1 lAA of Central Excise Act, 1944;

and Penalty of RS. 88,256/- imposed under Rule 25 of Central

Excise Rules, 2002 readwith Section 1 lAC of the Central Excise

Act, 1944, as uncontested.

0

(ii) I also uphold the impugned order passed by the adjudicating 0
authority to the extent of confirmation of demand of Central

Excise duty of Rs. 22,71,034/- under Section 1 lA(l) of the

Central Excise Act, 1944, alongwith interest under Section 1 lAA of

Central Excise Act, 1944. The appeal filed by the appellant is

rejected to that extent

(iii) I set aside the impugned order to the extent of Penalty imposed

on the appellant under Rule 25 of Central Excise Rules, 2002 read

with Section 11AC of Central Excise Act, 1944, in excess of an

amount @ 10% of the duty confirmed of Rs. 22,71,034/-. The

penalty amount is determined at Rs. 2,27,104/- under Section

llAC(l)(a) of the Central Excise Act, 1944. The impugned order is

f
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modified to that extent and the appeal filed by the appellant is

allowed to that extent.

10. The appeal filed by the appellant stands dispose1 off in above terms.

L9=.•+gpeLoo1
(khilesh Kumar) >

Commissioner (Appeals)
Date: 23" February, 2022

Attested ,

2a4o7-. •(M.P.Sisodiya)
Superintendent (Appeals)
Central Excise, Ahmedabad

By Regd. Post A. D

To,
M/s. Bajaj Herbals Pvt. Ltd.,
Plot No. 450, Ashwamegh Estate,
Opp. M.N. Desai Petrol Pump,
Changodar, Dist-Ahmedabad (382210)

Copy to :
1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST . and Central Excise,

Commissionerate:Ahmedabad-North.
3. The Deputy /Asstt. Commissioner, Central GST, Division-IV,

Commissionerate:Ahmedabad-North.
4. The Deputy/Asstt. Commissioner (Systems), Central Excise,

Commissionerate:Ahmedabad-North.
25 Guard file
6. PA File
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